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NOCKAMIXON TOWNSHIP’S BRIEF IN SUPPORT OF -

APPEAL FROM THE DECISION OF THE
NOCKAMIXON TOWNSHIP ZONING HEARING BOARD

Nockamixon Township, by its Solicitor, respectfully submits this Brief in support of its
Appeal from the Decision of the Nockamixon Township Zoning Hearing Board. The Township
respectfully requests that the Court vacate the Zoning Hearing Board’s decision and dismiss

Hanson Aggregates’ procedural challenge to the Township’s Zoning Ordinance.

I History of the Case

In the section which follows we shall discuss: a) an overview of the case; b) summary of
testimony and exhibits; c) the 1968 Ordinance enactment; d) the 1990 Ordinance enactment; €)
the 2001 Codification; f) Hanson’s knowledge of, acknowledgement of, acquiescence in and
utilization of the Township’s Zoning Ordinance; g) residents’ reliance on the Township’s Zoning

regime and h) the Township’s history of utilizing the zoning permit process.



A. Overview

Hanson Aggregates (hereinafter, Hanson) filed a procedural challenge to the validity of
Nockamixon Township’s Zoning Ordinance. Hanson challenged the procedures that were
utilized in connection with the enactment of Ordinance No. 18 (enacted September 30, 1968 and
referred to as the “1968 Zoning Ordinance”) and Ordinance No. 56 (enacted December 28, 1989
and referred to as the “1990 Ordinance”)(referred to collectively as “the subjected ordinances”).!
Hanson alleged that the ordinances were not properly advertised prior to enactment and not
properly recorded after enactment.

The Township asserts that the subject ordinances were enacted properly and in
conformance with constitutional guarantees of due process. The Township also asserts that
Hanson’s challenge is untimely, as the subject enactments took place over forty (40) and
nineteen (19) years ago respectively, Hanson has had notice and knowledge of the enactments
for decades, and the Township and its residents have relied on the ordinances since they were
enacted.

The Nockamixon Township Zoning Hearing Board rejected the challenge, in part, and
sustained the challenge, in part. The Board found that the 1968 Ordinance had not been
sufficiently advertised, but that the 1990 revision and reenactment of the Ordinance was properly

advertised. The Board found, however, that the 1990 Zoning Ordinance had not been recorded

in the Township’s Ordinance Book. Despite the fact that the Township’s Ordinances were

- ! Hanson has not challenged the enactment of any Township ordinance other than the 1968 Zoning Ordinance and
the 1990 Zoning Ordinance. Hanson, for example, does not challenge the 1985 ordinance which created a Quarry
zoning district. While Hanson included the 2001 Ordinance Codification in its challenge, Hanson has not challenged
the Codification itself, but rather has argued that the Codification does not cure any alleged failure to properly
advertise the 1968 and 1990 Ordinances. However, neither Hanson nor the ZHB have offered any basis for
concluding that the Codification did not cure any alleged failure to record the subject ordinances in the Ordinance
book.
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codified in 2001, and that the 1990 Zoning Ordinance was recorded in the Ordinance book as
- part of the codification, the Board granted Hanson’s challenge based on the earlier failure to
record. The Zoning Hearing Board rejected the Township’s arguments concerning the
sufficiency of the notice, and the timeliness of Hanson’s challenge, and did not address the
Township’s arguments concerning property owners’ reliance on the ordinance over the last 40
years, and did not address the fact that the 2001 codification cured any earlier failure to record.
This appeal followed.

B. Summary of Testimony and Exhibits

The Township offered documentary evidence and the testimony of residents and the
Township Zoning Officer — discussed in more detail below -- concerning the widespread
knowledge of the existence of the Zoning Ordinance, Hanson’s and the public’s obedience to the
ordinance, their reliance on the ordinance, and the prejudice that would result from an
invalidation of the ordinance.

The Township submitted the following exhibits: (T-1) Subpoena issued to Hanson
Aggregates (no bates stamp); (T-2) Hanson production (0001 -0446)2; (T-3) First set of excerpts
of Township documents produced in Response to Hanson Aggregates’ Subpoena (NT 325, NT
399-407, NT 436-482, NT 485-490, NT 492-512); (T-4) Second set of excerpts of Township
documents produced in Response to Hanson Aggregates’ Subpoena (NT 562-563, NT 566-567,
NT 584-585, NT 652, NT 680-686, NT 688-690, NT 693-701, NT 724, NT 726-730, NT 732-
735); (T-5) Supplemental production from Township files (NT 1131-1377); (T-6) Intelligencer
and Free Press articles/legal ads from Spruance Library archives (NT 1378-1395); (T-7)

Delaware Valley News articles/legal ads (NT 1396-1398); (T-8) Documents provided by Hanson

? See testimony of Mark Kendrick, discussed further below.
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Aggregates, but not introduced into evidence by Hanson and not previously bate stamped (HA 1-
43); (T-9) Documents obtained from Frances Tenney (FT 1-146); and (T-10) Various permits
issued since 1975 (no bates stamp).

C. 1968 Ordinance Enactment

In 1968, there were repeated public notices of the proposed ordinance and the meetings at
which it was being considered.

Notice of the 1968 Ordinance was provided in local newspapers on: August 20, 1968
(See T-6, NT 1378, re Public meeting of 8/27/68); August 21, 1968 (see T-8, HA 41, re Public
hearing of 8/27/1968); August 27, 1968 (See T-6, NT 1379 — 1381, re public hearing of
8/27/1968); August 30, 1968 (See T-6, NT 1382 — 1384, re proposed ordinance's availability for
review and input); August 31, 1968 (See T-6, NT 1385 — 1386, re public hearing of 9/1/1968);
September 16, 1968 (See T-6, NT 1388 — 1390, re Zoning Code available for inspection);
September 18, 1968 (See T-6, NT 1391 — 1393, re Special meeting of 9/30/1968); September 19-
20, 1968 (See T-7, NT 1397 — 1398, re Special meeting of 9/30/1968); and September 20, 1968
(See T-7, NT 1396, re Special meeting of 9/30/1968).%

The notice on September 18, 1968 (T-6, NT 1391 — 1393) provided as follows:

? See also Minutes of 9/11/1968 (T-4, NT 566); Minutes of 9/30/1968 (T-3, NT 325; T-4, NT 567); T-8, HA 42.
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Nockamixon
To Discuss
Zone Plans

Nockamiron Townahip Board
of Supervisors has called a
special mesting at 5 pm. Mon-
day. Sept. or ihe adoption
o & soning for the
townablp. The mesting will be:
beld in the sudilortum of Pal-:
isades High School, Kintners :
sille, ’ :

The board will also conalder
for adoption the setadlishment|
ol districts and Doundarics;
through & Zoning Map. !

The purpose of the proposed -
soning ordinance and accom-
panying roning map Is to pro|
mote the poblic heatth, salety,!
morals and pederal welfare of
the citisens of Nockamizon'
Township. Coples of both may,
be examined at the Nockamixon’
Township Bullding, Ferndaie
Sept. 23, M, IS and M from
St 1t pm.




The notice on September 19-20, 1968 (T-7, NT 1397-1398) provided as follows:

NOTICE OF INTENYION TO CONSIDER
ADOPTION OF ZIONING ORDINANCE

Notice s hercby given “in occordance
with e applicable provisions of the
Act of May ), 193], P.L. 103, a5 amend-
ed, ©of the intention of the Board of
Supervisors o Nockomixon Township,
Bucks County, Pennsylvania, te con-
sider ot o specio) meeting 1o be heid
on Mondsy, September 30, 1783, the
odoption of a Zoning Osdinonce for sald
Township, The Boord wift olso cg?s}dér

for ihe -

tricts and boundaries through a . Zoniag

Mop. The special - public meeting  will

be neld on Monday, September 30, 1968

ot 8:00 oclock P.M. in the cuditorium

of Paiiscdes High School, R.D. .zl Kine

tnersviite, Po. . .
The purpose of ‘the proposed Zonlng
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Jond for trode, indusiry, residence and
sther purposes. The Ordinunce olsé tone -
tains provislons o regulale ond resirict
the . size of yards, courts, buflding Jots.
ond ofher open spaces and the use of -
tond for trode, indusiry, residence ond
other purpeses.

Coples of the proposed Ordingnce gnd
Zening Mop moy be exomined of Nock-

i i Ferndate, Pso.
on Seplerber 23, 74, 25 and 26 befween
the hours of § ond 10 P.M.
Martin Cegleiski, Chairmon
vincent McCarty,

AIQIAEY. FAw FIww T

vl Mathios Schoefer
¢ BOARD OF SUPERV{SORS
H NOCKAMIXON TOWNSHIP
iert Pr's, Foe $21.16) 1828

The September 20, 1968, newspaper also included the following (T-7, NT 1396):

The proposd zoping sedinance i
ol Nechamixon Tewnship mey bdi
examsned from 310 Em. More!
iduy through Prrursthzy ak the poan. |
ahip bulidirg = Ferndaie. The]
‘ordinancs wil be up loe adop.

i
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Indeed, Hanson admitted in its “Proposed Findings of Fact and Conclusions of Law” that
the 1968 Zoning Ordinances was “enacted” and that it “created” zoning districts and permitted

uses. (Paras. 16, 18, 19). Hanson has also admitted that the 1968 Zoning Ordinance was enacted

following public hearings that were held pursuant to public notice. (Paras. 20-29).

D. 1990 Ordinance Enactment




Notice of the 1990 Ordinance was provided in the newspapers on the following dates:
August 11, 1989 (T-8, HA 4, Public hearing of 8/29/1989); August 18, 1989 (T-8, HA 3, Public
hearing of 8/29/1989); December 6, 1989 (T-8, HA 19-20, Public hearing of 12/13/1989);
December 20, 1989 (T-6, NT 1395, Reschedule meeting from 12/26/1989 to 12/28/1989); and
December 21, 1989 (T-6, NT 1394; T-8, HA 12-13, HA 17-18, Public hearing 12/28/ 1989).4

The December 21, 1989 notice (T-6, NT 1394; T-8, HA 12-13, HA 17-18) provided as
follows:

[please see following page]

* See also, Notice re meeting of 7/13/1989 (07/11/1989; T-3, NT 445); Corresp. from Twp to BCPC (08/03/1989;
T-3, NT 442); Notice re public hearing of 8/29/1989 (08/11/1989; T-3, NT 444b); Proof of publication re public
hearing of 8/29/1989 (08/18/1989; T-3, NT 444c); Minutes of 8/29/1989 (T-4, NT 652); Newspaper article of
12/15/89 (T-6, NT 1387); Clemons to B.C. Law Library enclosing proposed 1990 Zoning Ordinance (12/18/1989;
T-3, NT 436); Clemons to Intelligencer enclosing proposed 1990 Zoning Ord. (12/18/1989; T-3, NT 438-441);
Minutes of 12/28/1989 (T-3, NT 399-406); Clemons to BCPC enclosing adopted 1990 Zoning Ordinance
(12/29/1989, T-3, NT 437).
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‘ NOTICE
T NOCKAMIXON TOWNSHIP
SOARD OF
SUPERVISORS
Conter Hil & Loke Warren
- Road

Ferndals, FA 19921

TAKE NOYICE rthas the
Board of Supsrvizors of
Nodkamizon Tewnablp will
hold 3 public heasring on
Thursday, December 18,
1989 atv 7:30 P.M, in the
Townshlp Municipal Bulld-
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ren

oads, Ferndate, Penn-.

b »

7 , Mg ider adk L
tign of a completely revised
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AomaR tir 3 e o8 hagher
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ereabfOiie v pathn preemitting
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hounse parks, 3 Quarry pro
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whiswe regulatim supersede
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dtrae Artade 1y e ghbnhes
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Aduit Entertamnmint, Uth-
tes, Manufagtunng, Re-
search, wholesale, Comrag: |
1or Services, Fuel Storage,
Building Material Sales,
Touck Terminal, Food Peoc-
sssang, Solid waste facility,
Junk Yard, Quarry, Ware-
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Equipment Sales, Asphaly
and Conceete Plants, and
Agcessory vses incloding
Apantrnenty, Home Occupa:
trony, Quiside Siorage,
Swamaang Pools, Spas,
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dimensuanal requirements,
butfer yards, off-street park-
ing regulations, design
standards, environmental
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open space, and plasned
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Notice that a Board of Supervisors meeting would be held on December 28, 1989, was
published on December 20, 1989. (See T-6, NT 1395, Reschedule meeting from 12/26/1989 to
12/28/1989).

Hanson concedes that the “the Nockamixon Township Board of Supervisors enacted the
1990 Zoning Ordinance at a public meeting” which was held pursuant to “public notice.”
(Proposed Findings of Fact and Conclusions of Law at paras. 33-40).

E. 2001 Codification Included 1990 Zoning Ordinance

The Township codified its ordinances, with all previously enacted ordinances recorded
through the codification, in 2001. See Letter to Intelligencer with public notice for publication
and enclosing proposed ordinance for inspection availability (12/13/00, T-3, NT 447-452, NT
453-458); Letter to Law Library enclosing copy of Proposed Code Adoption Ordinance
(12/13/00, T-3, NT 446); Letter to Intelligencer with public notice for publication and enclosing
proposed ordinance for inspection availability (12/13/00, T-3, NT 447-452, NT 453-458); Public
hearing of 1/9/2001 (12/21/00, T-3, NT 459-460).

Hanson has conceded that the 2001 codification contained the 1990 Zoning Ordinance.
(Hanson’s Proposed Findings of Fact and Conclusions of Law, pg. 17).

F. Hanson’s Knowledge of, Acknowledgement of, Acquiescence in and Utilization
of the Township’s Zoning Ordinance

While witnesses were no longer available concerning the 1968 enactment, the
documentary evidence establishes that Hanson’s predecessors were aware of the enactment of
the 1968 zoning ordinance by no later than June 1969. On June 24, 1969, Hanson’s predecessors

— through their counsel, William H. Eastburn, III, of Eastburn and Gray -- sought to have the



zoning ordinance changed to accommodate their quarrying operations. (T-4, NT 562-563, NT
584-585; see also T-8, HA 15-16).°

Hanson’s predecessors did not file a procedural challenge to the Township’s Zoning
Ordinance; nor did Hanson do so until some forty (40) years after the fact when it filed the
present matter on February 25, 2008 (as amended August 2008).

Rather, in 1984, the quarry’s owners further acknowledged the existence of the zoning
ordinance by filing a curative amendment challenge. (See Better Materials Request for Curative
Amendment and Substantive Grounds Validity Challenge, 8/22/84, T-2, 0301-0302; T-3, NT
492-493; T-5, NT 1370-1371; T-9, FT 96-97; Proposed Curative Amendment for Quarry
Development in LI-Light Industrial District (T-9, FT 93-95); Proposed Zoning Ordinance
Amendment Creating Extraction District (1984; T-9, FT 98-103); Creation of Extraction District
(attached to request for curative amendment/challenge) (08/22/1984, T-3, NT 494-500); Hartzel
& Bush to Robert Kraus at Better Materials (10/31/1984; T-2, 0300).

Following this, the Township moved to enact Ordinance 35, which amended the
Township Zoning Ordinance to provide for a Quarry District. (See Notice re 11/29/84 public
hearing, 11/1984, T-3, NT 443-444a; Bucks County Planning Commission letter regarding the
proposed Zoning Ordinance Amendment and Change to the Zoning Map, 11/28/84, T-3, NT
488-490; T-9, FT 40-44, FT 142-146; Notice of Public hearing of 11/29/84, T-2, 0303-304;
Notice of 12/11/84 special meeting, 12/05/84, T-8, HA 9; Ordinance 35, 12/11/84, T-2, 0380-
0398, 0406-0424; T-5, NT 1341-1359).

Hanson and its predecessors have repeatedly applied for and been granted permits under

the Township’s Zoning Ordinance provisions. This includes extraction permits dating back to

* Tax Map Parcel No. 30-11-101 was the subject of both the 1969 petition to rezone and the present challenge.
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1985. (See the following permit documents: 8/28/1985, T-2, 0308-0310; T-5, NT 1375-1377;
9/24/1986, T-2, 0305-0307; T-5, NT 1372-1374; T-9, FT 72-74; 9/09/1987, T-2, 0285-0286; T-
9, FT 84-85; 8/23/1988, T-5, NT 1165-1166; 8/14/1990, T-5, NT 1164; T-2, 0292; 8/13/1991, T-
5,NT 1369; 8/12/1997, T-2, 0112; 8/11/1998, T-2, 0050; 8/10/1999, T-2, 0067; 8/08/00, T-2,
0089, 0113; 8/17/01, T-2, 0029-30, 0110-111; T-5, NT 1278-1288).

The record is replete with evidence of Hanson and its predecessors’ full participation and
acquiescence in the regulatory framework established by the Township’s zoning ordinance.
There is substantial evidence of Hanson and its predecessors’ participation and acquiescence in
the Township’s permitting process under the subject zoning ordinances. (See Miller & Sons
Paving, operation of a quarry, 6/13/86, T-4, NT 693-96; Bucks County Crushed Stone, operating
permit, 7/17/86, T-2, 0297-299; Demolition permit, 1/15/87, T-2, 0311-313; Bucks County
Crushed Stone, operating permit, 7/13/87, T-3, NT 463-64; modification to operating permit,
11/11/87, T-2, 0001-0003; Bucks County Crushed Stone, operating permit, 6/04/90; T-2, 0294-
95; Bucks County Crushed Stone, application to construct and use portable concrete batch plant,
8/08/94, T-2, 0027-28; T-5, NT 1225-26; 11/30/94; T-5, NT 1221-24; Application for land
development for portable concrete plant, 1/30/95; T-2, 0018-26; T-5, NT 1210-19; Bucks County
Crushed Stone, asphalt plant, zoning, building & use permits 7/15/96, T-2, 0037-49, T-5, NT
1144-45).

There is extensive correspondence reflecting Hanson and its predecessors’ participation
and acquiescence in the Township’s zoning process. (See Cowan to Twp, 7/23/85, T-9, FT 138-
140; Letter of 8/12/85, T-2, 0287-89; Memo re engineers concerns for permit (8/28/85; T-2,

0290-291); Cowan to Twp, 8/28/85, T-2, 0264-5; T-3, NT 504-5; Cowan to Twp, 8/25/86, T-2,
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